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Notable Case A7574
Potential bias in promotion process

Overview

An employee lodged a promotion appeal on the grounds that the panel’s method of assessment of his skills and experience was inadequate; the questions for assessment favoured the successful candidate; the process was not procedurally fair and evidence based because of the conduct of a panel member contacting a former manager; that his qualifications were more extensive than the appointed candidate and that there were delays in the provision of feedback.

The Appeals Officer reviewed the recruitment and selection documentation and sought a response to the grounds for appeal and a submission from the agency in relation to her preliminary view that there had been a breach of Directive No 01/10- Recruitment and Selection, specifically clauses 7.9(a)(ii) [previous employment or duties/potential for development]; 7.9(a)(iii)[robust and comprehensive to asses merit, as opposed to performance in assessment] ; 7.9(a)(iv) [procedurally fair and evidence based]; and in particular, given the briefness of the Rationale for Recommended Appointment in the Selection Report, 7.9(c) [decision - able to be reviewed]. 
Furthermore the Appeals Officer sought clarification on how the appointee met the mandatory requirements of the position description.
The agency responded to the grounds of appeal by providing detail of the assessment process and assessment results along with a statutory declaration from the Delegate confirming the documentation she was supplied with by the panel to assist her in the decision.

The Agency also confirmed that a panel member did contact the employee’s former manager concerning the employee’s conduct in the workplace before the recruitment process commenced and that the agency considered this reasonable management action. The panel member in question provided a statutory declaration outlining his communication with the former manager.

The agency also confirmed that the successful candidate’s qualifications had not been presented to the Delegate because the agency had previously verified his qualifications in 2010.

Decision

The Appeals Officer (AO) determined that the ground of appeal relating to the quality of the feedback process was not a process deficiency in the recruitment and selection process as required by section 209 of the Act because feedback does not form part of the decision-making process.

In relation to the other grounds the AO was not persuaded that the contact the panel member had with the employee’s former manager was a breach of procedural fairness. The AO noted the ‘supportive approach’ to the communication and accepted it was undertaken to assist the employee and ensure he could correct previous workplace conduct. 

The AO also decided the manner of assessment (single question) was not procedurally unfair. The AO found all candidates faced the same process and had three hours to prepare a presentation. The AO was therefore satisfied that the employee had ample time to select the most appropriate work to speak  to from his work experience.  The AO noted the panel assessed the employee’s presentation higher in some parts (leadership) than in other parts (compliance with organisational requirements) that distinguished his skills, abilities and experience to other candidates.

The AO noted the mandatory requirements of the job were not used as part of the assessment against each candidate, rather once the minimum requirement was satisfied no further consideration was given in regards to qualifications. The AO found this approach did not breach any legislative requirements.

In regards to the reviewability of the Selection Report the AO was satisfied that, although there was room for improvement, the documents attached were sufficient to demonstrate to the delegate why the preferred candidate was more meritorious than any other short-listed candidate.

In all the circumstances the AO was not satisfied the Agency had failed to comply with the legislative requirements in relation to the recruitment and selection process and accordingly confirmed the agency decision and dismissed the appeal.
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