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Notable Case A7465
Agency’s failure to properly apply directive resulted in temporary employment decision being not fair and reasonable

Overview
An employee lodged a Notice of Appeal against the agency’s decision not to convert her temporary employee status to permanent and sought orders that the agency’s decision be set aside. The employee also required the agency’s review to be recommenced based on the Temporary Employment Directive (as it should have been applied) within a reasonable timeframe and based on a commitment made by the previous manager of the agency – to appoint the employee to a vacant position.

The employee had been employed in various temporary roles at the same level over a period of approximately five (5) years and was performing substantially the same duties during her employment. The employee requested a review of her temporary status as required by (at the relevant time) Directive 15/08 – Temporary Employment. The employee was advised (however) by the agency that any request concerning employment should be considered through Directive 01/10 – Recruitment and Selection. The employee was later advised that the agency had agreed to her “direct appointment” to a vacant position – the employee had previously been considered suitable for appointment to a permanent role but the employee accepted an invitation to return to the agency to temporarily fill another role, prior to the employee undergoing another role change. The employee prepared a briefing note to address the issue of her “direct appointment” to a vacant position but was informed by the agency that the briefing note had not been progressed, that the relevant directive   was Directive 20/10 – Temporary employment; and the agency (at a later date) determined not to convert the employee’s employment to tenured status. The employee was, however, offered an extension of her current role for two (2) years.

The employee argued that the length of time for the agency to make a decision was excessive, the agency’s decision failed to take into account its earlier   “commitment” – to appoint her to a vacant position; and the agency failed to properly assess the “business needs” of the unit (of the agency).

Decision
The Appeals Officer having determined that the relevant directive was Directive 20/10 – Temporary employment found that the agency’s temporary employment decision was not fair and reasonable because of the “errors” made in reaching the decision. The Appeals Officer set aside the agency’s decision with directions requiring the agency to review the employee’s employment status within 28 days of the decision.

The Appeals Officer in determining the appeal found that the steps taken by both the employee and the agency were influenced (directly or indirectly) by “mistaken beliefs or incorrect advice” - for example the applicability of the relevant legislative framework (the directive). The Appeals Officer found that the agency had failed to observe the mandatory requirement under Directive 20/10 of initiating a review where the review must be finalised within 28 days of the employee becoming eligible for review. The agency also failed to properly apply Directive 20/10 by identifying a “vacant” role within the unit (of the agency) for the employee and not considering (as required by the directive) whether the temporary circumstances continue to exist and if the employee’s role is ongoing and the availability of funds for the role.

The Appeals Officer, in considering the parties’ submissions, found that there was no evidence to indicate that the employee’s performance was not satisfactory; and determined that the agency’s temporary employee decision was not fair and reasonable.

The Appeals Officer in determining the appeal stated:
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While I accept that workforce establishment management can be challenging, particularly in large organisations, and an organisation’s establishment will never be 100% static, the agency’s delay in decision making on this matter is not acceptable. The situation is compounded by the fact that the agency’s decision making was only activated on the employee’s initiative, despite the requirements of Directive 20/10 in relation to the management of temporary employees.
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