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Notable Case A7423
Appropriate use of transfer as a disciplinary action; and combining “misconduct” and breaches of Code of Conduct under section 187 of the Act

Overview

An employee was suspended from duties on full pay following a verbal and physical altercation with a co-worker. Disciplinary findings were made against the employee (and his co-worker). The agency determined the employee had engaged in misconduct (section 187(1)(b)) and had breached the Code of Conduct (section 187(1)(f)). The disciplinary action imposed was: reprimand; permanent transfer from one location to another (within the same region); and reduction in pay point increment from 002(5) to 002(4) for 6 months.  
The employee appealed the disciplinary finding and disciplinary action decisions made by the agency.  

Decision

The Appeals Officer noted that the discipline scheme in the Act is not intended to allow multiple discipline grounds to apply to the same act or omission. The Appeals Officer also noted that the PSC Discipline Guidelines provide some guidance on what might be considered to fall within the category of misconduct as defined in section 187(4) of the Act: 
Only the most serious allegations will fall within the meaning of “misconduct” for the purposes of section 187 (page 10, 2 November 2009).
The Appeals Officer determined that it was not open to the agency to make a finding of misconduct under section 187(1)(b) of the Act as well as a breach of a code of conduct under section 187(1)(f), for the same acts of verbal and physical abuse. While acknowledging that the incident involving the employee was not trivial, the Appeals Officer was not satisfied that it constituted misconduct but was satisfied the employee had breached the Code of Conduct.

The Appeals Officer noted that there was a history of 5 years of animosity between the employee and co-worker with a documented incident 3 months prior to the events leading to the disciplinary process. Management’s response to the prior incident was to direct the pair to: steer clear of each other and not harass each other. The Appeals Officer determined this was an inadequate response by management but it did not provide the employee with an excuse for his conduct; however, it was relevant in determining the nature of the disciplinary action. The Appeals Officer concluded that a reprimand and a six month reduction in pay point level was fair and reasonable disciplinary action.  
The Appeals Officer was not satisfied that a permanent transfer was fair and reasonable in the circumstances, because a transfer should be used where there are circumstances which prevent the employee from being able to effectively resume their duties as their usual work location. The Appeals Officer cited an example of this is where the workplace relationships are beyond repair or where an agency, or its clients has trust or confidence issues with the employee, or where there are trust and confidence issues between the employee and co-workers.  

The Appeals Officer concluded that there were no such issues in the employee’s situation and set aside the agency’s decision to permanently transfer the employee and substituted it with a decision to impose a 12 month relocation from the workplace, with the period of suspension and recreation leave to be calculated as part of the 12 months.  
Other directions issued by the Appeals Officer: within six weeks of the employee’s return to work, a professional development and performance plan be designed with specific reference to the issues relevant to the conduct that led to the disciplinary action. The Appeals Officer suggested that the agency provide local managers with any support and intervention strategies required to enable a successful return to work for the employee and members of his team, including communication with his colleagues about the incident (with the employee’s consent) to prevent unhelpful speculation in the workplace.
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