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Notable Case

Reviewability of selection decisions and process deficiency in recruitment and selection
Date of Decision: 10 July 2011
Overview
An employee lodged a promotion appeal on the grounds that the process was deficient because the selection panel did not consider her previous work history in the role and that the assessment process used by the panel was based on her performance in the application process rather than her merit for the role.

The employee also included in her grounds of appeal matters relating to referee checking; however, these were ultimately determined to be invalid grounds of appeal.

The Appeals Officer reviewed the recruitment and selection documentation and sought a submission from the agency on her preliminary view that there was a breach of Directive No. 01/10 – Recruitment and Selection (the Directive), specifically in relation to sections 7.9(a)(ii)-(iii) and 7.9(c).

Decision
The agency argued that their recruitment and selection decision did comply with the Directive, taking into account the process they claim the panel followed at the short listing stage; the assessment tools they used which included an interview and group “real time” exercise; and the manner in which the assessment results were recorded.

The Appeals Officer concluded that the recruitment and selection documentation, which formed the basis of the decision to promote the appointee to the role, did not contain a cogent narrative, however short, to demonstrate why the appointee was recommended by the panel to the delegate for appointment. The selection panel document titled: Part D – Comparative Assessment focussed on the applicants’ interview performance (the standard form includes a column headed “interview rating”) with partial reference to the work test group activity component.

The Appeals Officer stated in her decision that the requirements of section 7.9(c) are clear and unambiguous and did not accept the agency’s argument that as the “reviewer” of the process she could ascertain by extrapolation from the panel’s selection report, the basis on which the appointee was considered to have superior merit.

The Appeals Officer concluded that the agency’s recruitment and selection process did not comply with the Directive. The process deficiency primarily related to the selection panel’s failure to demonstrate how the appointee had superior merit overall against the key attributes of the role in relation to the shortlisted applicants.

Indirectly, the selection panel also breached sections 7.9(ii) and (iii) of the Directive. The Appeals Officer noted that the panel may have considered the previous work experience of applicants and conducted a robust assessment of applicant’s merit, not only performance in each component of the assessment process, but this was not able to be ascertained from the panel’s selection report.
The Appeals Officer determined to allow the appeal and set the agency’s recruitment and selection decision aside returning the issue to the agency with the following directions:

The agency must:

i) as soon as possible, revoke the appointment ;
ii) publish a notice of the revocation of appointment in the Queensland Government Gazette;
iii) convene a new selection panel, with no more than one member from the previous panel, it is at the agency’s discretion to have a completely new panel if preferred;
iv) recommence the recruitment and selection process from the short listing stage; and
v) complete the selection process as soon as possible and confirm in writing to the Appeals Officer the agency’s compliance with directions i) – iv).

The Appeals Officer also provided the following commentary about how, in a promotion appeal, an Adjudicator ascertains whether there has been a process deficiency or not. The following text is provided directly from the decision:

Section 209 of the Act requires that the Appeals Officer (or Adjudicator) must have regard to whether or not the recruitment and selection process complied generally with the Act, a regulation or a directive.  Agency compliance with the mandatory requirements of the Directive is not optional. Similarly, the legislation does not give an Adjudicator discretion in applying mandatory provisions.

The Recruitment and Selection Directive is drafted to complement the following provisions from the Act:

Section 3(1)(e)

promote equality of employment opportunity in the public service and in other particular agencies in the public sector.

Section 27

(1) The selection, under this Act, of an eligible person for an appointment or secondment as a public service employee must be based on merit alone (the merit principle).
Section 28

In applying the merit principle to a person, the following must be taken into account –

(a) the extent to which the person has abilities, aptitude, skills, qualifications, knowledge, experience and personal qualities relevant to the carrying out of the duties in question;
(b) if relevant –

(i) the way in which the person carried out any previous employment or occupational duties; and
(ii) the extent to which the person has potential for development.
The directive, in reflecting the requirements of the Act, places the onus of demonstrating robust, ethical and transparent decision making in relation to recruitment and selection with selection panels and the authorised senior officer with the delegation to approve the panel’s recommendation. These requirements are aimed at ensuring the most meritorious candidate is selected and to ensure community confidence in the process, in particular stakeholders such as the public sector workforce.
I accept that it is possible for a selection panel to recommend the appointment of the most meritorious candidate but fail in [transparently] demonstrating how they reached that conclusion. To overlook processes lacking transparency or to over-generously extrapolate from deficient selection process [decision] documentation, would undermine community confidence in the methodology used for public sector recruitment.

The revocation of an appointment is a significant decision to make and I do not do so without careful consideration of the issues. I understand the cost and disruption to a workplace that such a decision will bring for the appellant, the officer whose appointment is being appealed, the workgroup connected to the role and the agency. However, I have a statutory responsibility to apply the legislative requirements independently, whether or not they cause discomfort, disappointment or disruption.

Conversely, it is important for appellants to understand that even if an appeal is successful, if their merit is assessed again against the other applicants and documented transparently, the outcome may or may not be different.  An applicant has the task of demonstrating their merit for the role.

The selection panel has the task of assessing the merit of applicants against the key attributes of the role (not only the applicants’ performance in each component of the assessment process).

However, it is important to note that a process deficiency can demonstrate a flaw not only in the “administrative” methodology used by a selection panel but it can also indicate a flaw in the panel’s methodology used for the substantive assessment of merit. While a flaw in the former may be viewed by some as a “technical” breach of the Act or directive, the legislation casts it as significant as a “substantive” breach because of its potential to undermine the confidence applicants and third parties have in the quality of the panel’s decision.

The agency is reminded of the requirement in section 7.9(b) of the Directive that selection processes should be expedited in the interests of applicant care. It is in the interests of all parties to this appeal and third parties like the appointee and other members of the workplace that this process be undertaken again as expeditiously as possible.

I recommend that the agency, at a corporate level, give consideration to the need for any support strategies that may be needed in the workplace to manage the impact of this appeal decision and any subsequent recruitment and selection decisions in relation to this role.
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