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Notable Case
Appeal a decision to impose disciplinary action of reduction in classification level and consequential change of duties
Overview
An employee was placed on a performance improvement plan (PIP) as she was unable to demonstrate an acceptable level of performance or achievable outcomes in relation to her duties. She was provided with support and guidance during the PIP period. The employee was advised that she had shown some improvement in the workforce management but failed to reach key objectives if her role as outlined in her PIP.

The agency commenced disciplinary action on the grounds of the employee performing her duties incompetently and inefficiently and contravened the Code of Conduct, failing to meet the requirements of her PIP.

The disciplinary action that the agency imposed was to reduce the employee’s classification level and consequential change of duties. The employee accepted the agency’s finding that she was liable for disciplinary action but disputed the disciplinary action imposed.

Decision
The appeals officer was satisfied the agency had considered the viability of each possible disciplinary action applicable and the disciplinary action imposed was proportionate to the circumstances.

The employee argued that the disciplinary action imposed was harsh, unjust and unreasonable and should have taken into account her 30 years’ service without prior disciplinary action, the proposed disciplinary action having a significant financial impact on her retirement and superannuation amount, her heavy workload and uncertainty of the PIP process.

The appeals officer considered that obligations upon the manager were exercised in a fair and reasonable way. The terms of the PIP document reflected the duties of the employee and did not contain unachievable, irrelevant or unreasonable standards. The employee was given natural justice at all stages of the process with the decision to demote the employee to only occur after consideration of a range of suitable disciplinary actions, including the action proposed by the employee.

The appeals officer upheld the agency’s decision to reduce the employee’s classification from AO5 to AO4 and find a suitable permanent AO4 position suited to her skills and experience.

Under section 26(3)(b) of the Public Service Act 2008, the employee’s manager had discharged his duties in that a public service manager must, if a case of unacceptable work performance or personal conduct arises, take prompt and appropriate action to address the matter.
Key messages and reminders for managers
· It is important to note the reduction in classification was considered to be proportionate to the fact that the employee demonstrated that she was unable to perform the key duties of her role. The PIP was a tool used to demonstrate this and justify commencing disciplinary action.
· Managers should remember that they have specific obligations under the Public Service Act 2008 to pro-actively manage the work performance and personal conduct of public service employees under their management and if a case of unacceptable work performance and personal conduct arises, that they must take prompt and appropriate action to address the matter. However, the action taken to address the matter must be appropriate and proportionate to the work performance or personal conduct.
· It is critical for managers to facilitate an open and transparent environment where concerns about work performance and personal conduct matters are raised and appropriate action that may be taken in a timely way. This intervention may allow for self- correction by the employee and avoid a disciplinary process.
· Always keep a paper trail as soon as concerns arise about work performance or personal conduct matters. In this case, the PIP commenced due to the employee’s inability to demonstrate an acceptable level of performance or achievable outcomes in her role. At the conclusion of the PIP process, it had been determined she failed to meet the requirements of the PIP and it was appropriate to commence a disciplinary process.
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