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Notable Case A7485

Agency’s delay in issuing “show cause” notice prior to making disciplinary declaration decision was not significant to influence outcome on appeal
Overview

An employee was investigated by the agency following a series of complaints made by other employees. The allegations concerned a contravention of a standard of conduct. The relevant conduct was Code of Conduct Principle 2 – Respect for Persons. The employee was suspended on normal remuneration pending the outcome of the investigation. The employee (during the investigation) tendered his resignation. The agency issued a “show cause” notice to the employee and indicated that it may continue to take disciplinary action pursuant to section 188A of the Public Service Act 2008 (“the Act”). 

The employee was given an opportunity to respond to the twenty (20) allegations. There were a total of fourteen (14) allegations found to be substantiated by the agency; and the agency determined to make a disciplinary declaration against the employee that had his employment not ended with the agency the employee’s employment would have been terminated due to his conduct.

The employee lodged a Notice of Appeal and sought orders that the investigation report was inadmissible and that the Chief Executive was statute barred from pursuing post separation disciplinary action under section 188(4) of the Act. The employee also sought an order awarding him lost wages (including employee entitlements) in lieu of reinstatement on the basis that he had been unfairly and constructively dismissed by the agency as at the date the agency effectively put the employee on notice about the investigation prior to his suspension. The employee argued that the agency’s disciplinary findings and decision to issue a disciplinary declaration should be set aside. The employee also raised fourteen (14) arguments in support of his appeal referring to (amongst others) deficiencies in the investigation and the report, deficiencies in the agency’s decision making; and the time taken by the agency to issue a disciplinary declaration.

Decision 

The Appeals Officer dismissed the appeal and confirmed the agency’s disciplinary declaration.

The Appeals Officer found that the delay in issuing a “show cause” notice after receiving the investigation report (approximately 8 months) was “unacceptable and inexcusable”. The Appeals Officer was not persuaded, however, that the agency’s delay (being a total of 21 months) to make a disciplinary declaration was significant to attract a different outcome on appeal given the seriousness of the substantiated allegations. The Appeals Officer also considered the employee’s “manner” in which he elected to respond to the agency’s “show cause” notice and the submissions advanced by the employee which were found to be (amongst others) repetitious; for example the employee requested that the agency deal with the matter “swiftly” through management action rather than a disciplinary process and his suspension from duty. The Appeals Officer determined that it is a matter for the chief executive (and their delegates) to determine the appropriate cause of action in disciplinary matters.

The Appeals Officer in determining the appeal responded to the various arguments raised by the employee in his appeal. The Appeals Officer determined that it is not essential to have sworn complaints in a disciplinary process, the agency had provided sufficient particulars to the employee to enable him to respond to the allegations, the agency’s decision to refer the matter to the Crime and Misconduct Commission in relation to conduct which may have amounted to “official misconduct” was in accordance with the relevant legislation and standard practice, and the nature and seriousness of the substantiated allegations warrants the sanction determined by the agency.

The Appeals Officer also considered the seriousness of the events in the context of “workplace culture” and that there was a perception amongst other staff in the agency that the workplace “tolerated” the employee’s conduct. The Appeals Officer stated:

The events relating to this appeal are a salutary reminder for all parties about good conduct and workplace culture. It demonstrates how important it is for agencies to regularly revisit the Code of Conduct with their employees, the need to observe the code and the consequences of non-observance. It is also critical for managers to fulfil their responsibilities by observing/monitoring workplace culture, modelling good conduct and fostering an environment where concerns about conduct can be raised safely and with confidence that appropriate action will be taken.
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