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Notable Case A7582
Potential bias in promotion process 

Overview

An employee lodged a promotion appeal on the grounds that the process was flawed because there was serious conflict of interest between him and the panel-convenor. The employee stated that the panel-convenor was the subject of a recent grievance complaint lodged by him. 

The Adjudicator reviewed the recruitment and selection documentation and sought a response to the ground for appeal and a submission from the agency in relation to her preliminary view that there had been a breach of Directive No 01/10- Recruitment and Selection, specifically clause 7.9(a)(iv) (procedurally fair and evidence based) and 7.9(c) (decision - able to be reviewed). 

The agency responded to the grounds of appeal by confirming the employee had made a complaint against the panel-convenor in August 2011 and it was investigated locally in accordance with Directive 08/10 – Managing Employee Complaints. In essence the complaint alleged that the panel-convenor lacked compassion or empathy when the employee sought to have his caseload reduced during a time his wife had a serious health issue.  The complaint was not substantiated.

The agency submitted the employee raised no concern about the panel- convenor and furthermore that there was minimal opportunity for any manipulation of the selection process because there was an external panel member and the panel conducted a rigorous process.

The agency submitted the process was undertaken in compliance with the Directive.

Decision

The Adjudicator noted the avoidance of bias, actual or perceived, is one of the principles of administrative decision-making.  

The Adjudicator, whilst noting the grievance by the employee had been lodged six months prior to the promotion decision and apparently resolved, opined that a prudent manager who was to embark on a selection process only three months after a grievance had been lodged against them should have turned their mind to the impact that grievance could have had on that selection process. Furthermore, the panel-convenor should have considered whether any particular arrangements were necessary when it was clear that the employee was an applicant.

Given the agency was small and the panel-convenor was the direct report and had the relevant content knowledge for the position, the Adjudicator did not find it necessary for the panel-convenor to be entirely excluded from the process however, decided given the relatively short time between the complaint and selection process, the context of the grievance, the outcome of the selection process and subsequent work relations, arrangements should have been put in place to avoid any perception of bias.

The Adjudicator noted this was particularly important given the panel- convenor was also the Delegate for the selection process.  The Adjudicator  suggested that, although authorised to exercise the delegation, the panel- convenor could have chosen not to exercise this authority as a first step towards the avoidance of a perception of bias.   

Although not finding any evidence of actual bias, the Adjudicator concluded that the agency’s recruitment and selection process did not comply with the Directive in regards to clause 7.9(a)(iv) and that the decision be set aside. 

The Adjudicator directed, amongst other things, that the selection panel be reconvened; that the recruitment process recommence from the beginning of the assessment stage; that a selection process take place as soon as possible and that the panel prepare a selection report with a recommendation for consideration for a Delegate, not being the panel-convenor or a member of the panel.
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