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Notable Case

Impact of employee co-operation on disciplinary penalty

Date of Decision: 18 November 2016

Overview
The employee appealed a disciplinary decision where the penalty imposed was redeployment to other public service employment at a lower level. The employee challenged both the findings and the penalty.

The employee was employed in an AO5 role that required attention to detail and clear analysis, presentation of data and report writing.  Performance issues arose in relation to these aspects of the employee’s work. These were addressed through management action and coaching and then through a formal performance improvement plan. The employee was given reasonable opportunity to correct deficiencies in their performance over a six-month period.  The employee rejected the need for the improvement process and cited external factors and other employees as the cause of the issues.

The agency initially proposed to terminate the employee’s employment but mitigated the penalty to redeployment at a lower classification level. Evidence from lengthy informal and formal performance improvement processes supported that, with appropriate training and support, the employee would be able to appropriately undertake an A03 position within the agency. 

Decision 


The appeal was dismissed.  The disciplinary findings and penalty determined by the agency were confirmed. 
The employee failed to accept that their work required improvement, despite their participation in a protracted performance improvement process. If the employee had acknowledged their shortcomings and worked with the agency to improve their performance, their arguments for mitigation may have carried more weight. The agency did not act precipitously but conducted a thorough performance improvement process over an extended period.  The employee was offered many opportunities to improve but refused to accept that their performance was below the expected standard.
Implications for agencies
Whilst it was open for the agency to terminate the employee’s employment in the circumstance, it was also open to the agency to redeploy the employee into a suitable AO3 position.  Where the employee is redeployed agencies should err on the side of caution when considering whether an employee has the requisite skills or attributes to undertake particular roles that may be available.  The best outcome for the agency and the employee is to place the employee into a role where they can succeed.
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