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When courts & tribunals act in an administrative capacity

Courts and tribunals can act in one of two capacities: an administrative capacity (which means they are exercising the
power of the executive government) or a judicial capacity (which means they are exercising judicial power). Judicial
power is usually reserved for judges, but some members of tribunals and commissions can also exercise judicial
power when deciding cases.

The Human Rights Act 2019 applies to courts and tribunals in different ways depending upon whether they are
acting in an administrative or judicial capacity. When acting in a judicial capacity, courts and tribunals must interpret
legislation in a way that is compatible with human rights* and apply certain rights directly where they relate to the
substance and process of the particular proceeding?. When acting in an administrative capacity, courts and tribunals
must act and make decisions compatibly with human rights3

The question of whether a court or tribunal is acting in an administrative capacity can be complicated. Often, it is
necessary to weigh up various factors to ascertain whether an action or decision is being made using administrative
power or judicial power. These factors are set out below:

Factors indicating a court/tribunal is acting in an Factors indicating a court/tribunal is acting in a judicial
administrative capacity capacity
e Thetask or decision is made by non-judicial court staff e The task or decision can only be made by a judicial officer.

(including a Registrar), or could be made by a non-judicial

court staff, as well as by a judicial officer s e Thetask involves conclusively deciding a dispute between

two or more parties that has an impact on legal rights.®
e Thetask does not involve determining the legal rights of

the partiess » Thetask involves a judicial officer providing a conclusive

interpretation of the law or application of the law to a set

e Thetaskis areview on the merits — that is, it requires of facts, which can only be overturned by another judicial
the court or tribunal to ‘step into the shoes’ of a public officer of a higher court or tribunal.®
servant and re-make the decision under relevant

e e Thetask involves a judicial officer making an order which

legislation.

can be enforced as a court order.®

e The task relates to the logistical running of the court in a
general sense (for example, issuing practice directions,

placing a matter on a particular case list, or hiring staff).”

e Thetaskis one that Queensland legislation says is an
“administrative responsibility” of a particular judicial
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The task has been recognised in Queensland case law .
as being an example of a court/tribunal acting in an
‘administrative capacity’:

¢ Deciding whether to grant an exemption under the
Anti-Discrimination Act 1991.2

¢ The appointment of Guardians or Administrators
under the Guardianship and Administration Act
2000.»

¢ Holding a coronial inquest and making findings and
recommendations.*

¢ A Coroner when directing that a particular QPS officer
is responsible for conducting an investigation of a
death in custody.’s

O Reviewing decisions about foster carers.*

Case law examples: court/tribunal is acting in a judicial
capacity

The task has been recognised in Queensland as being an
example of a court/tribunal exercising judicial power:

¢ Making an order for a criminal trial to be held before a
judge alone without a jury.”

¢ The Victorian Charter of Human rights designates

¢ Other examples include:

The task has been recognised in other jurisdictions .
as being an example of a court/tribunal acting in an
‘administrative capacity’.

the following actions of courts/tribunals as
administrative:®®

-% conducting committal proceedings'
% issuing warrants?
[|5t|ﬂg cases

x adopting practices and procedures.

-% [SsUINg @ summons??

- reviewing guardianship orders, planning and
environment decisions, decisions about licences,
and freedom of information decisions.?

The task has been recognised in other jurisdictions as
being an example of a court/tribunal exercising judicial
power:

¢ Application for adjournment of a trial that already has
a listed hearing date, or is currently being heard.?

¢ Transferring proceedings to another division of the
court such as the Koori Court (Victoria’s Murri Court
counterpart).2

¢ Amagistrate hearing and deciding a police application
for a Personal Safety Intervention Order (Victoria’s
Peace and Good Behaviour Order counterpart).®

¢ Reviewing a police decision to refuse a Private
Security Individual Officer License.?®
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